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Fted Thomas

Dark Hatbor Partners

190 Two Lights Road
Cape Ebzabeth, ME 04107

Ms. Susan M, Lessard

Chair
Department of Environmental Protecdon

17 State House Staton
Augusta, ME 04333-0017

April 20, 2009
Dizar Ms. Lessard,

Please find attached an appeal broughe by Dark Harbor Partners and joining appellants in
the matter of licensing decision (L-24406-4P-A-N). This license permies Arthur B. Choate to
construct a pier, ramp and float system on Wharf Landing Way East, in the town of

Isleshoro,

We request the opportunity for-a publi; heanng,
Sipcerely, | |

Fred Thomas

/P

Managing Partoers
Dhark Harbor Partners



Summary of appeal

Procedural history and standing
-On March 24, 2009, the Department of Environmental Resoutces (DEF) approved a Natural

Resources Protection Act (INRPA) appheation for Arthur B. Cheate 10 consuuct 2 seasonal pler
and float system on Whatf Landing Way East in the Town of [slesboro. Dark Harbor Partners,
Hazry B. Hollins and Nicholas T, Love are abuders 2pd are aggrieved persons. James R
Houghton and Laura Ault are individual owners of land nearby and are aggtieved persons. Mrs.
Ault and Messts. Hollins, Houghton and Love aze joining Dark Harbor Partners in the appeal.

Basis for the appea! and remcdy requested
The appeliants assert that the Departritent incomrectly applied the avoidance, assessing and

mitigating impacts to scenic and aesthetic uses and no unreasonable impact standards of the
Natural Resources Protection Act. The Deparmment also failed to consider Maine common law
a5 it relates to the salvaging of che pgranite blocks for this project. The appellants request that the
Board reverse the March 24, 2009 Department decision and revoke the license. :

New evidence submitted by appellants
The two aenal images are matedal and relevant because they provide a more accurate picture of

practdcable alternatives available to the licensee and a more accurate assessment of the
composition .and character of the lndscape of the arex surrounding the project site. The
standard boundary survey is material and relevant because it shows the property line extending
-to and through the granite blocks that the licensee proposes to salvage for the project. The
correspondence is matedal and relevant because it indicates that there is moonng availability at
the Tarratine Club and at the town faciliies, The Tarratine Club harbor rules are material and
relévant because they state that club members are aflowed to permanently moot whalers, skiffs

and di.ugh;ies to the club floats.

Standards incorrectly applied by the Depantment
Avoidance: The appellants assert that the Tarradne Club is an alternative that 18 reasonable and

practcable and substansially less damnaging to the coastal wetland given that it is 2n existing
compmon water access point that serves the area.

Assessment and nntlgnnon Of the fifteen piers shown on an image submitted by the Hcensee,
only one is on the east side of the island; the remaining fourteen are on the west side of the
island. On this basis, the.2ppellants contend that the east side of Islesboro in the area shown
“differs sigﬂiﬁcantl}" from the west side of the island in concentraden of private piers and
therefore maintains 2 more prisane character than the west side, when expenenced from the air

of from the water, -

No unreasonable 1mp:a|:1:. The storage of the float above the high annual tde (HAT) in the
upland of the proposed site. will have direct and cumulative impacts on the scenic and aesthetic
uses of the coasal wetland for the public and for the appellants, The pier system may not
“perform as intended” given its exposure to seasonal winds and seas and the licensce’s intention

to dock a 42 foot boat alongside the float.



Dark Harbor Partners Appeal

Procedural history

On or around Cctober 31, 2008, Arthur B. Choate (1390 South Dixie Highway, Suite 2221,
Miami, Florida 033146} filed & Natural Resources Protecdon Act (NRPA} apphicaton with the
Department of Environmental Protection (the Department). The application is for 2 permit to
construct a granite cob supported pier system, a seasonal tamp and seasonal float. The proposed
site is located on Wharf Landing Way East in the Town of Islesboto. To the extent possible, the
applicant proposes to salvage many of the blocks for the crb from a pre-existing structure
located in the intertidal and sub ridal area adjacent to the project site. The Deparument approved
the application (L-24406-4P-A-N) on March 24, 2009 (Please see Attachments 1 —4).

Attachment T: map of Isleshoro

Attachment 2: location map

Attachment 3: aenal photo

Attachment 4: C-1 conceptual pier layout

Standing

Dark Harbor Partners (185 Wharf Landing Way East) are abutters to the north of the proposed
site and are apgrieved persons. Harry B. Holling (115 Whatf Landing Way East) 1s the abucter to
the south of the proposed project and an aggrieved person. Nicholas T. Love (102 Wharf
Landing. Way East) is an abutter to the west and an aggrieved person. James R. Houghion (109
Whatf Landing Way East) owns land nearby to the south of the proposed site and is an
agpticved person. Lavra Aul: (18% Wharf Landing Way East) owns land nearby to the notth of

the proposed site and 1s an apprieved person. Mrs. Ault and Messrs. Hollins, Houghton and
Love ate joining Dark Harbor Partmers in the appeal.

Attachment 5: letters Erom aggrieved persons joining the appeal
Artachment §: aggrieved persons map

Basis for the appeal and objectionable findings and conclusions

The appeliants assert that the Department erred in its Endjn.gs as follows:
- Avordance, The Department did not correctly 2pply the avoidance standard.

Assessing and Mitigating Impa;:ts 10 Scenic and Aesthetic Uses. The Department
incorrectly applied the standard.

No unreasonable impact émnda:d. The Department incorrectly apphed the
standard.

Apail 20, 2009



Dack Harbor Partners Appeal

Other arguments

Property law. The Departumnent fatled to consider Maine common law as it celates to the
salvaging of the granite blocks for this project.

Remed}r‘ requested

The appellants request that the Board reverse the March 24, 2009 Deparunent decision
approving the construction of a pier, ramp and float system on Wharf Landing Way East and

revoke the license,

New evidence

The appellants reviewed the file in Augusta on March 31, 2009, The appellants find that
information submitted by the lcensee is misleading and incomplete. Consequendy, the
appellants assert that the Department made its licensing decision based on ineccurate or
incomect information and chat the submission of new evidence is justifiable. Due to professional
and personal commitments, Fred Thomas, Managmg Partner of Dark Herbor Parmers and the
originator of this appeal, was unable to submit new evidence earlier in the process. The
appellants showed due dilipence in informing the Department of its intention to file new
evidence by informing Beth Callaban (Project Manager, Division of Land Resource Reguiaton)
by email on April 15, 2009 and informing Cindy Bertoca by voice mail on April 20, 2009.

Aerial images

The images submitted by the licensee are cropped in a manner that excludes nearby practicable
alternatives from view and are enlarged in a manner that suggests that the surrounding area is
already beavily developed with private piers (Please’ ses attachment 2: locadon map and
" Attachument 3: acrial photo). These images provide misleading conclusions abour the licensee’s
available and feasible alternatives and the unpact the project hzs on aesthetic and scenic uses of

the coastal wetland,

Apsil 20, 2009



Dack Harbor Partners Appeal

The tone of the licensee’s pmject descrption and
thc suppomng images of the blocks sugpest that all of the granite blocks are locared on the
bicensee’s property. The Department is not aware that a portion of the grante blocks lie on the
Dark Harbor Partners side of the property Lne.

The licensee incomectly states that only dit;ghie.s are allowed.

Avoidance

The Department incorrecdy applied the avoidance standard in Chapter 310 Secton 5 (A) of the
Natutal Resources Prorecion Act The appellants assert that the Tarratine Club is an altemative
that is reasonable and practicable and substandally less damaging to the coastal wetland given .
that it is an existing comtnon watet access point that scrves the area. It is representative of the
type of “shoreland structure”™ that the Land Use Resource Commission (LURC) and Plum Creek
envisage in the development of coastal wetlands in the Moosehead Lake Concept Plan. The
analysis of practicable alternadves dated October 30, 2008 submitted by Gardey & Dorsky
Engineening & Surveying of Camden, Maine argues that there ate no practicable alternatives
available to the licensee, The analysis :r.nc]udcs misleading images and makes th.rc,e ohjectionable

statements.

Apdl 20, 2000



Dark Harbor Partners Appeal

Statement #1:

The applicant considered sharing an abutting or nearby pier. However, the
applicant detexmined that this was not a feasible altetnatve opdon because the
closest private pier (is} on the east side of the island is 0.6 miles ro the south of

the project site (Arthur B. Choate L-24406-4P-A-N, pg 4).

This statemeat 15 misleading. The image submitted by the Licensee as part of the practicable
alternative analysis excludes from view a “nearby and prvate pier” that is located 0.5 miles from
the proposed site location on the west side of the island (Please see Attachment 3: aedal photo).
This alternative i1s the Tarrating Club. The practicable aitematives analysis submuitted by Dark
Harbor Partners shows a more accurate picture of the pracdcable akernatives available to the
licensee

. The appellants note that the licensee is 2 member of this clab, the anchorage is safe and
secure, moodags are avalable and access 1s feasible. Addutionally, many club members aavel
substantially more than 0.5 miles to access the club’s harbor facilides. Indeed, one of the
appellants, James R, Houghton, who lives less than 0.5 miles from the club bas kept his boat
there for many years (Please see Attachment 17: James R. Houghton letter).

Statement #2:

The applicant considered wilizing a public ot private slip/moorng space. The
applicant determined that there are no slips or moonag spaces available at the
local and private madpas. The applicant contacted the municipal code
enforcement officer who stated thar there is a waiting list for mooring space at
the public marinas known as Ferty Dock and Big Tree {Arthur B. Choate L—

24400-4P-A-N, pg 4).

This statement is misleading.

The appellants poirit out that the licensee provides misleading or incorrect answers to questions
in the Whar Facilities Are Nearbyr section of Appendix D of the Namral Resources Protection

Act Applicaton. The licensee fails to identify Big Trec and Ferry Beach zs nearby public boat
launch sices and the licensee fails to identify the Tarratne Club as the nearest public, comrnercial

or private marnnz,

Atachment 13: Natural Resources Protection Act Application Appendix D

Apl 20, 2009



Dark Harbor Partners Appesal

Statement #3:

The applicant considered usage of dock facilites at the Tarraune Club, The
applicant stated that the Tarratine Club does not allow its membets to have boats
on thelr floats. The purpose of the floars is only for lsading and offloading
passengers. The applicant further stated that only dinghies are allowed to be at
the dock for longer durations of time {Arthur B. Choate 1L-24406-4P-A-N, pg 4).

The beensee incorrectly states that “only dinghies™ are allowed to be docked at ¢he Tatratne
Cleb for longer peniods of tme. It is commeon practice for club members to permanently moor
skiffs and whalers as well as dinghies (o the north side of the club’s floats and to use these
Launches to access their boats mocred in the harbor. This is a function of the rural narure of the

coastal wetland where the club facilides are located. The club’s regulations state the following:
No tender of over 106 ft. in length ot 72” in beam may be pertmanenty moored to any club float

Assessing and Mitigating Impacts to Scenic
and Aesthetic Uses

‘The Department incotrectly evaluates the impact of the project on the landscape as described in
Chapter 315 {9A} of the Natural Resources Protection Act The licensee states the following:

There are 17 residential piers within a one mile radius of the project site.
Attachment 14: Choate NRPA ;':pplication - relevant informatioﬁ{ project description, pg 1.

This statement and a supposting image (Please see Artachment 2: location map) sugpese that the
area surrounding the site is already heavily developed and influenced by buman activities and
that one more prvate pier will not make any difference. The appellants assert that 1o use a

“radius of one mile” for comparson purposes is nnslendmg Of the fifteen piers shown on this
image, only ‘one is on the east side of the island; the remaining fourteen ate on the west side of
the istand. On this basis, the appellants contend that the east side of Islesboro ia the area shown
“differs significantly” from the west side of the island in concentradon of private piers and
therefore maintains 2 more postine characrer than the west side, a character that is “unique and
identifiable” when expetienced from the air or from the water. The image submitted by the

appellant reinforces this conclusion

No unreasonable impact

The Deparoment incorrectly. applied the no unreasonable impact standard of Chaprer 310
Secdon 5 (D) of the Naturaf Resource Protection Act. The licensee states the following (Please
see Attachment 14: Choate NRPA application - relevant informaton/project desetdipdon, pg. 2):

April 20, 2009



Dark Harhor Pareners Appeal

The gangway and float will be seasonally in-place, with the gangway stored on
the pier and the float stored above the HAT (in the upland) during the winter
tmonths.

The storage of the float above the high anaual ode (HAT) in the upland of the proposed site will
have direct and cumaulative impacts on the scenie and aesthetic uses of the coastal werland for
the public and for appellanc Harry B. Hollins, whose property abuts to the south and who shares
ownership of the beach where the licensee envisages stonng the fleat. Additionally, the exposure
of the upland to fall and winter storms may result in the storage of the float not petforming “as
intended”. Finally, the storage of the gangway on the pier will impact the scenic and aesthenc
uses of the coastal wetlands,

Nakonus Nelson, Chait, Islesboto Ha.rbo: Commitiee makes the following statement about the
location of the proposed site.

We are concerned that the location is extremely cxposed to the prevailing fall
stomm wind direcion (SE) and to the winter storm direcion (NE). Likely this
pier would not be used at those times. However, even a summer southerly
creates a good swell in the arez of the proposed foat.

Attachment 15: Nakomis Nelson letter to DEP 12/10/2008

The licensee envisages docking his boat at the float as is common practice in Miami, Florida and
in urbaa locations. The licensee states that his boat is 42 feet in length and draws 4-5 fect (Please
see Actachment 13: Natural Resources Protection Act Applicatdon Appendix D). In a letter dated
Janvary 29, 2009, Gartley & Docsky state that the pier and float system is designed to withstand
these seasonal winds and seas and there are other private piers with similar exposures. The letter
does not indicare that the pier will able to wirhstand these conditons w:rh a 42 foot boat docked

alongside i1.
Attachment 16: Gartley & Dorsky letter to DEP 1,/29/2009

The appellants contend that the pier may not “perform as mtended™ with a boat of this size
attached to 1, or if it does it will result in excessive wear and tear t¢ the boat and to the pier
system such that the.arrangement is no longer feasible or practicable. The “benefits” the licensee
enjoys from having a private piet is offset by the potential hazards of docking a large boat to 2
ficat in an area exposed to strong winds and seas in a location that is remote from marine
suppott services. The appellants note that at low tide thers is an estimated six feet of water at the
end of the float, a narrow maxgin of safery for 2 boat that draws 4 to 5 feet water. Unintended
poor pctfom:mnce and diminishing benefits stemming from: the exposed location of the project
sugpests that the licensee may ultimately moor kis boat elsewhete (either the Tarratine Club oz in
Flouda), leaving a superﬂuous and poorly situated pier system, that charactenstic of scnal

development.

Appellant James R. Houghton in his letter dated January 20, 2009, states the following:

The Eastr Bay side of Islesboro is a wild stretch of water and is subject to many
substantial stooms that make it 2 less than ideal spot for docks or for landing

_Apdl 20, 2009



Dark Harbor Partners Appeil

boats.. .that is ooe of the reasons why I have never considered a dock in the
forty plus years I've resided there”

Attachment 17: Jamnes R. Houghton letter to DEP

Property law

The Department failed to consider Maine common law as it relates to the granite blocks
described in the project. The appellants note that Maine common Jaw extends private property
nghts to the low water mark subject to 2 public easement for fishing, fowling and navigaton.

In his December 10, 2008 letter to the Department, Islesboro Hathor Committee Chair,
Nakomis Nelson, makes the following statcment (Please see Attachment 15: Nakomis Nelson

letter to DEP 12/10/2008)

Additionally, there is a question of ownership to the abandoned granite blocks
speuﬁed in the plans. The location of the historic stearnboat wharf {source of
granite} is now on two different pieces of property.

On February 10, 2009, Ms. Beth Callahan (DEP Project Manager) and Ms, Amy Lemelin visited
the site. The purpose of the visit was to conduct 2 visual inpact assessment of the project. On
the Visual Impact of Development Matdx secton of the report (pg. 2), Ms. Callahan and
Lemelin state that the “Tide was too high to see steamship whatf remnants”. The staff is unable
to form 2 reasonable conclusion about the ownership of the granite blocks widiout seemg them

at low tde.

Attachment 19: DEP Visual Lmpact of Development Matrix

The licensee states the following in the project descrption section of the hcense approval letter
and submits images of the blocks,

The applicant proposes to salvage many of the blocks for the cab from a pre-
existing structure Jocated in the intertidal and subtidal area adjacent to the project
site (Please see Attachment 14: Choate NRPA applicadon — relevant

information/project description, pg. 1).

This statement and the images suggest that all of the blocks lie entirely on the licensee’s side of
the property line. This is not the case (Plezse see Attachment 9: Dark Harbor Partners stand.a.zd

boundm:y survey),
Artachment 20: Picrures 1-4 Choate property Islesboro, Maine

Apl 20, 2009



